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Cour de Cassation, Chambre Criminelle, 25 juin 1974, n° 74-90. P.446, 25 juin 1974 - Cour de
cassation, Chambre criminelle - 74-90.446 | Dalloz : « Il appartient a la Chambre d'accusation
d'apprécier la nécessité ou la convenance de la jonction, dans un méme renvoi devant la Cour
d'assises, d'un crime et d'un délit connexes retenus a I'encontre de prévenus différents, poursuivis
les uns pour crimes, les autres pour délits ».

(%)
Guillaume BEAUSSONIE : « Les Infractions », Répertoire de Droit Pénal et de Procédure Pénale,
Mai 2018, Dalloz, N.222.

Y .
- Roger MERLE et André VITU : « Traité de droit criminel », Tome 1, 5™ éd., Cujas, 2001, p.
815.
- Frédérique AGOSTINI : « Compétence, Aménagement des regles de compétence en matiere
pénale », Répertoire de droit pénal et de procédure pénale, Février 2005, Dalloz, N. 78-79,

(")
- Article 705 C.P.P francais: « Le procureur de la République financier et les juridictions
d'instruction et de jugement de Paris ont seuls compétence pour la poursuite, lI'instruction et le
jugement des délits prévus aux articles L. 465-1 a L. 465-3-3 du code monétaire et financier. Cette
compétence s'étend aux infractions connexes ».
- Serge GUINCHARD et Jacques BUISSON : « Procédure pénale », 11°™ éd., LexisNexis, p. 790.
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INSTITUTIONS AMID A
PRESIDENTIAL VACANCY IN LEBANON

By : Rina Constantine
Attorney-at-law
LL.M, Harvard Law School

ABSTRACT

Article 62 of the Lebanese Constitution provides that "In the event of a vacancy
in the presidency for any reason, the functions of the President of the Republic
shall be vested in the Council of Ministers by delegation”. Such a provision is not
unequivocal given that it is silent on which presidential powers and duties are to
be delegated to the Council of Ministers and on the modus operandi of the Council
of Ministers under a presidential vacancy. Also, the Constitution does not shed
light on the functioning of the legislature amid a presidential vacancy. In this
paper, we will attempt to clarify which powers and duties of the President can be
delegated to the Council of Ministers and tackle the constitutional events that may
occur amid a presidential vacancy.

Article 62 of the Lebanese Constitution, as amended in 1990, states that “In the
event of a vacancy in the presidency for any reason, the functions of the
President of the Republic shall be vested in the Council of Ministers by
delegation”.

What is the genesis and scope of application of such a provision?

Before the constitutional amendment of 1990, and given that the executive
power vested in the President of the Republic, with the cooperation of the
Ministers,® the text of Article 62 used to read: “In the event of a vacancy in the
presidency for any reason, the executive power shall be vested in the Council
of Ministers by delegation”.

Given that the Lebanese Constitution of 1926 was inspired by the French
Constitutional Laws of 1875 which were applicable under France’s Third
Republic, Article 62 was, in fact, inspired by Article 7 of the French Constitutional
Law of 25 February 1875 which provided that: “In the event of a vacancy by death
or for any other reason, both chambers shall immediately proceed with electing a

(1) See the initial text of Article 17 of the Constitution of 1926 before the amendment of 1990.
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new President. In the meantime, the Council of Ministers shall be vested with
the executive power”.

When the Lebanese Constitution was amended in 1990, the executive power
shifted from the President of the Republic to the Council of Ministers
collectively,® and Article 62 was amended to reflect such a shift by providing that
in the event of vacancy, the functions of the President rather than the executive
power would vest in the Council of Ministers.

From the outset, it should be mentioned that the rationale behind Article 62 is to
ensure the continuity of the executive power in order not to derail public service
during a period where the presidency is vacant.

The question arose as to whether Article 62 should apply to the situation
whereby the vacancy occurs because the members of the Chamber of Deputies
were not able to elect a new President by the date of the end of the term of the
outgoing President. One school of thought believes that Article 62 is meant to
govern the situation whereby an incident occurs during the presidential mandate
and provokes a vacancy, but not the situation whereby the term of the outgoing
President ends without a new President being elected. Indeed, this school of
thought considers that in the latter case, the outgoing President must continue
discharging his/her duties.®> However, we believe that such a debate is not of
much relevance because the text of Article 62 is clear: “In the event of a vacancy
in the presidency for_any reason, the functions of the President of the Republic
shall be vested in the Council of Ministers by delegation”. Had the constitutional
legislator meant to carve out from the scope of Article 62 the situation whereby
the vacancy occurs because of a lack of election of a new President, they would
not have included the expression “for any reason”. Further, no distinction must be
made where the law does not distinguish, pursuant to the general principle Ubi lex
non distinguit.

Nevertheless, the text of Article 62 is not unequivocal given that it is silent as to
which presidential powers and duties are to be delegated to the Council of
Ministers and the modus operandi of the Council of Ministers under a presidential
vacancy. Also, the Constitution does not shed light on the functioning of the
legislature amid a presidential vacancy. In this article, we will attempt to clarify
which powers and duties of the President can be delegated to the Council of
Ministers (Section 1), and tackle the constitutional events that may occur amid a
presidential vacancy (Section 2). We will not go into the details of the decision-
making process of the Cabinet (such as the voting process) when the presidency is
vacant. The powers and duties of the President will be referred to as the
President’s functions.

(2) See Atrticle 65 of the Constitution as amended in 1990.
(3) Adel Yammine, JLdll (5 gl aUaill & & jLial), pp. 733-735.
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Section 1: The transfer of the President’s functions to the Council of
Ministers

Similar to Article 62 of the Lebanese Constitution, Article 7 of the French
Constitutional Law of 25 February 1875 is silent as to which functions of the
President can be transferred to the Council of Ministers.”)

Conversely, the currently applicable French Constitution of 1958 provides in its
Article 7: “In the event of vacancy of the Presidency of the Republic for
whichever reason or where the President is prevented from exercising its functions
[...], the functions of the President of the Republic, except those provided for
under Articles 11 and 12 [of the Constitution], shall temporarily be exercised by
the President of the Senate, and if the latter is, in turn, prevented from discharging
such functions, by the Government”. Article 7 also provides in fine that Article 89
of the Constitution shall not apply during the presidential vacancy.

Therefore, the currently applicable provision of the French Constitution
pertaining to the presidential vacancy is clear as to which presidential functions
can be delegated and which cannot: all functions of the President shall be
transferred to the President of the Senate, and alternatively to the Government i.e.
the Cabinet,® except those provided for under Articles 11, 12 and 89 of the
Constitution, respectively: (i) the power to initiate a legislative referendum upon
proposal of the National Assembly or Cabinet, (ii) the power to dissolve the
National Assembly after consultation with the Prime Minister and Presidents of
both Assemblies (i.e. Parliament which is composed of the National Assembly and
the Senate), and (iii) the power to initiate a constitutional amendment

Going back to Article 62 of the Lebanese Constitution, a textualist
interpretation of such a provision would entail that all of the President’s functions
shall be delegated to the Council of Ministers in the event of a presidential
vacancy, pursuant to the general principle Ubi lex non distinguit, which translates
as “no distinction must be made where the law does not distinguish”. However,
such a textualist reading of Article 62 could ultimately lead to absurd results both
from a constitutional and practical viewpoint. In fact, it is our opinion that the
constitutional legislator should have carved out exceptions or restrictions to such a
principle but did not do so because it may not have anticipated that long periods of
vacancies in the first presidency of the State would occur.

What are the criteria that should be adopted to help determine which functions
of the President can or should be delegated and which cannot or should not?

(4) The original French text reads: “En cas de vacance par déces ou pour toute autre cause, les deux
chambres procédent immédiatement a I'élection d'un nouveau Président. - Dans l'intervalle, le
Conseil des ministres est investi du pouvoir exécutif”.

(5) The term “Government” is used in French to refer to the Cabinet.
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1- The criteria to be adopted to determine which presidential functions can
be delegated to the Council of Ministers

It is our opinion that generally speaking, Article 62 must be interpreted
restrictively because the Cabinet is discharging the presidential functions in lieu of
the President by proxy. Such a proxy must constitute an exceptional situation
given that it is limited as to its object and term. Indeed, the proxy has a specific
object that aims to ensure the continuity of the executive power and the service it
provides to the public amid the presidential vacancy. Further, it remains valid until
the resolutory condition which materializes with the election of the new President
Is met and extinguishes all the obligations of the Council of Ministers acting as the
agent under the proxy. Naturally, one would expect the term of the proxy to
be of a very limited period as it is abnormal for the election of a new President
to be delayed for a long period of time. Turning such an exceptional and
temporary situation to a permanent one whereby the proxy extends in time puts in
jeopardy not only the electoral process of the President of the Republic who
constitutes a pillar of our democracy, but also the very position of the first
Presidency. Furthermore, this would jeopardize the balance between the three
main sects and undermine the National Pact of 1943 which has allocated the
Presidency of the Republic to the Maronite community. Indeed, the latter
symbolizes the ultimate expression of the Maronite community’s power in
Lebanon; shifting such a power, for a long period of time, to the Council of
Ministers which is headed by a Sunni Prime Minister would be viewed as an
infringement to Christians’ rights to be represented in the power sharing of the
country. This could lead to dangerous consequences as it could eventually bring
the conflict between the constitutional institutions to the streets of Lebanon, and
cause civil unrest.

That being said, we do not condone the statement that activating the powers of
the Council of Ministers during a presidential vacancy further delays the election
of a new President. There should not be a correlation between both: electing a new
President is the duty of every member of the Chamber of Deputies and must be
exercised without delay. However, until such an election occurs, the Cabinet,
which is responsible for most public services, should not be paralyzed under the
pretext that the presidency is vacant.

One may rely on the French and Lebanese caselaw of the State Council,
which provides that the “agent Minister” acting on behalf of the “principal
Minister” enjoys all the functions relating to the public office, to argue
that the Council of Ministers acting on behalf of the President must enjoy
all functions of the principal by virtue of the agency agreement without
restrictions. Similarly, one may invoke, for the same reasons, Article 45(1)
of the public officials’ regulation (Legislative-Decree no. 112 dated 12 June 1959)
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which provides that the agent shall exercise all the functions of the principal.
That being said, the President of the Republic is not merely a public servant.
He/she enjoys political functions beyond administrative functions, and is the only
officeholder to take an oath to protect the Constitution and safeguard the
independence and territorial integrity of Lebanon.® In light of the importance of
the symbolic value of the Presidency of the Republic, the delegation of the
presidential powers must be dealt with differently from the delegation of other
public functions.

In fact, various scholars have found different criteria as to the functions that can
or cannot be delegated by the President to the Council of Ministers under a
presidential vacancy.

The National Front for the Protection of the Constitution and Law” found that
if a certain presidential function ensures the continuity of the service provided by
the State and that of the executive power, then it can be delegated to the Cabinet;
if the function is inherent to the person of the President and is subject to
his/her absolute discretion in light of the symbolic value of the position
and the constitutional oath taken by the President, it cannot be delegated to the
Cabinet.®

Dr. Walid Abla categorizes the functions that cannot be delegated to the
Cabinet into two groups: (i) the functions that are inherent to the President in his
personal capacity, and (ii) the functions that are inherent to the President in his
capacity as the Head of State. The remaining functions can be delegated to the
Council of Ministers in his opinion.®) That being said, we believe that the
functions that are inherent to the person of the President are actually granted to
him by the Constitution in his capacity as the President of the Republic and Head
of State, not in his personal capacity. Inferring that there are constitutional
functions that are granted to the President in his personal capacity would be
tantamount to stating that such functions were granted to e.g. President Michel
Aoun in his personal capacity and not in his capacity as President of the Republic
and Head of State.

(6) See Article 50 of the Lebanese Constitution.

(7) This academic group was created on 16-9-2013 and included the following experts: Chakib
Cortbaoui, Salim Jreissati, Georges Korm, Yaacoub El Sarraf, Abdallah Saad, Labib Zouein, Salim
Slaiman, Fawzi Abou Mrad, Abdallah Bou Habib, Joey Tabet, Lara Karam Boustany, Kamil Habib,
Akl Akl, Maroun Yazbek, Khaled Kheir, Issam Ismail, Hayan Haidar, Ziad Hamadeh, Adel
Yammine.

(8) Legal Opinion no. 2/2014 dated 27-5-2014, National Front for the Protection of the Constitution
and Law, Law and Political Science Gazette, issue no. 2/2014, p. 315.

(9) See Walid Abla, 4l s Jlee) Jsan gy A4 Al ) 50 I Ala o PIA o) 55l Gulae Jee 441,
Al-Hayat Al Niyabiyya, Issue no. 94, p. 10.
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As for Dr. Wissam El-Laham, he believes that the criterion that should
determine whether a presidential function can be delegated to the Cabinet is
whether the transfer of such a function maintains the “duality of will”. He presents
his reasoning as follows: if the function is an individual function that belongs to
the President, be it exclusive to him/her or even requiring the signature of the
Prime Minister, such a function can be fully transferred to the Council of Ministers
e.g. addressing messages to the Chamber of Deputies (Article 53(10)), requesting
the review of a law (Article 57), granting decorations (Article 53(8)). However, if
a presidential function requires that the will of the President and other
constitutional officeholders be met, then such a function cannot be transferred,
otherwise the “duality of will” cannot be preserved. In this respect, Laham gives
the following examples of presidential functions that cannot be transferred:
requesting the dissolution of the Chamber of Deputies at the initiative of the
President (Articles 65 and 77 of the Constitution), requesting the amendment of
the Constitution (Article 76), issuing an urgent bill of law presented by the Cabinet
(Article 58), all of which require that the will of the President and that of the
Council of Ministers be met.

After examination of the different criteria presented by various scholars, we
partially align with each of them. Nonetheless, we bring forward a nuanced
reasoning, as presented hereinafter.

In our opinion, the key to deciphering the presidential functions that can and
sometimes should be delegated is determined by the response to the following
question: “Is the transfer of the President’s function necessary to ensure the
continuity of the executive power in order not to paralyze public service?”. If
the answer is yes, then such a function falls into the category of administrative
functions that can and should be transferred to the Council of Ministers. If the
answer is no, then it cannot be transferred, and in such cases where the answer is
negative, it is either because (i) the functions were granted to the President of the
Republic intuitu personae in his capacity as Head of State, whether they fall into
the category of political or ceremonial functions, or were granted to the
President in his capacity as the protector of the Constitution, or (ii) because
there is a material and constitutional impossibility to transfer the function. In
other terms, we believe that only the “caretaker powers of the President” can be
transferred to the Council of Ministers. By analogy with the caretaker powers of
the Cabinet, the presidential powers of a “caretaker nature” are those of an
administrative nature that ensure the continuity of the executive power and public
service. The following diagram summarizes the reasoning:
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Below, we go through each function that was granted in the Constitution to the
President of the Republic and bring forward an explanation as to whether it can be
transferred to the Cabinet or not, in accordance with our reasoning presented
above.

2- The presidential functions that can be delegated

As explained below, we opine that only four powers of the President can be
delegated to the Council of Ministers amid a presidential vacancy. We consider
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those to be the President’s “caretaker powers”. In other terms, had the Constitution
provided that in the event of a presidential vacancy, the outgoing President would
remain in office until a new President is elected, those “caretaker powers” would
be the ones that the outgoing President would continue discharging. We believe
that the below restrictive interpretation of Article 62 of the Constitution as to the
few powers that can be delegated to the Council of Ministers is, in fact,
congruent with the fact that the presidential vacancy must not stretch in time
and that it is crucial for a new President to be elected within the time-limit
provided for by Article 73 of the Constitution.

I. The President’s power to promulgate and request the publication of decrees
(Article 56, second paragraph): we believe that this power can and should be
delegated to the Cabinet. Indeed, such a power represents the instrumentum that
renders decisions of the Council of Ministers effective and enforceable, be it
decisions which fall under the original realm of competence of the Council of
Ministers or those which fall under the realm of competence delegated to it by the
President. Indeed, whenever a presidential function (the negotium) requiring the
promulgation of a decree by the President is delegated to the Council of Ministers,
the power to promulgate such a decree (the instrumentum) must be delegated to
the Council of Ministers as well. During the 2014-2016 presidential vacancy,
decrees were promulgated by the Council of Ministers collectively in lieu of the
President. Then-Prime Minister Tammam Salam had imposed unanimous approval
of all members of his Cabinet for the taking or signing of any act i.e. requiring the
voting and signing of all 24 ministers. However, persistent inconsistencies
transpired out of the acts that were taken during that period. For instance, when
examining the signatures at the bottom of various decrees taken during 2014-2016,
we realize that not all of them bear the signatures of all 24 ministers. As an
example: decrees nos. 1220, 1188, 1219 issued on 23 December 2014"% do not
bear the signatures of Gebran Bassil, then Minister of Foreign Affairs and Boutros
Harb, then Minister of Telecommunications. Whereas the decrees issued on of 8
January 2015™Y were signed off by Gebran Bassil and Boutros Harb, but not by
then Minister of Culture Raymond Arayji, for instance.*?

ii. The President’s power to issue the decree accepting the resignation of
Ministers in agreement with the Prime Minister (Article 53(4)) can be transferred
to the Council of Ministers, in our opinion. Indeed, the power to issue the decree
accepting the resignation of a Minister is interlinked with the possibility for a

(10) Published on 1st January 2015 in volume 1 of the Official Gazette.

(11) Those decrees were published on 15 January 2015 in volume 3 of the Official Gazette; See e.g.
Decree no. 1296 of 8/1/2015.

(12) E.g Decrees nos. 1319 of 15 Jan 2015 and 2468 of 24 December 2015 do not bear Gebran Bassil’s
signature either.
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Minister to resign under a presidential vacancy.®® If a Minister’s is forced to stay
in Government, this could lead him/her to refrain from going to the Ministry and
derail ministerial affairs, which would interrupt the continuity of public service.
Whereas, allowing a Minister to resign by issuing the decree accepting his/her
resignation would allow the delegate-Minister™ to take over, which would ensure
the continuity of public service. Given that the resignation becomes effective
through the signing of a decree accepting such a resignation by the President of the
Republic in agreement with the Prime Minister, the President’s power to sign such
a decree should be transferred to the Cabinet. This does not pose a material
impossibility nor a constitutional one, contrary to the case of dismissal of a
Minister, as explained below. That being said, during the 2014-2016 vacancy,
then-Ministers Ashraf Rifi, Sejaan Azzi and Alain Hakim had submitted their
resignation, however, the decree accepting their resignation was never issued. It
seems that, at the time, the prevailing opinion was that the power to issue the
decree accepting the resignation of a Minister was considered to be non-
transferrable to the Council of Ministers.

Ii. The President’s power to transmit laws proposed at the initiative of the
Council of Ministers to the Chamber of Deputies (Article 53(6)). This power
ensures the continuity of the executive power as it reserves the right of the Cabinet
to present law proposals. Thus, we believe this power can be transferred to the
Council of Ministers regardless of the fact that we opine that the Chamber cannot
pass laws under a presidential vacancy. Indeed, nothing prevents the parliamentary
committees from meeting to discuss law projects, as long as they are not adopted.

Iv. The power of the President to call for an extraordinary meeting of the Council
of Ministers in agreement with the Prime Minister (Article 53(12)): it seems from the
outset that such a power cannot be delegated to the Cabinet since the latter would act
as the party calling for the meeting and the party called upon at the same time.
Nonetheless, the context is different from that of a party proposing an act/action and a
party approving of it. Therefore, we believe that whenever necessary to preserve the
rights of the Lebanese State and the continuity of public service, the Council of
Ministers must be able to collectively call for an extraordinary meeting in agreement
with the Prime Minister in lieu of the President.

3- The presidential functions that cannot be delegated

a- The presidential functions that cannot be delegated for
material/constitutional impossibility

I. The power granted to the President to call for an extraordinary session of the
Chamber of Deputies in agreement with the Prime Minister (Article 33 of the

(13) See in this respect Walid Abla, Jsia a5 4d€ 5 4l 5 o 1A Aa jo Pla ol )50 Gulae Jae 4
£luds Jleel, Al-Hayat Al Niyabiyya, Issue no. 94, p. 12.

(14) Appointed by the decree appointing the Delegate-Ministers for each Ministry, and that is normally
issued right after a new Cabinet is formed.
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Constitution): Given that we opine below that the Chamber of Deputies should not
be allowed to adopt laws during a presidential vacancy, it follows that it is
materially unconceivable to transfer such a power to the Council of Ministers
because there would be no need to call for an extraordinary session of the
Chamber or any ordinary session for that matter. Indeed, being able to convene as
a plenary assembly to pass laws is the condition precedent to calling for a plenary
meeting of the assembly: the latter cannot exist without the former.

Ii. The power to promulgate the laws passed by the Chamber of Deputies and to
request their publication (Article 51, Article 56, first paragraph): The exercise of
such a power directly relates to the issue of whether the Chamber of Deputies can
pass laws during a presidential vacancy. We opine below that the Chamber of
Deputies should not be allowed to adopt laws during a presidential vacancy. By
the same token, the promulgation and publication of such laws (i.e. the negotium)
which represent the instrumentum that renders them effective is no longer
necessary, and it is materially unconceivable to transfer such a power to the
Council of Ministers.

During the 2014-2016 presidential vacancy, the question arose as to whether
the Council of Minister could promulgate laws collectively in lieu of the President
of the Republic. The practice was inconsistent and fluctuated as follows. For the
series of laws nos. 2, 3, 4, 5, 6, 7 and 8 dated 3 November 2014, the Chamber of
Deputies found a way to circumvent the transfer of the President’s power to
promulgate a law by provoking a situation whereby such laws would come to be
de facto enforceable by virtue of the lapse of the one-month time-limit provided
for in the first paragraph of Article 56 of the Constitution combined with Article
57. Indeed, a look at each of such laws published in the Official Gazette on 3
November 2014 shows that they were issued on the basis of Articles 56 and 57
of the Constitution combined with Article 62 of the Constitution. The second
series of laws that were issued under nos. 9, 10, 11, 12, 13, 14, 15, and 16 on 11
November 2014™® became de facto enforceable under the accelerated procedure
for laws and were published in the Official Gazette on the same day. In particular,
we recall law no. 16, the preamble of which refers to Articles 56 and 57 combined
with Article 62 of the Constitution, and which extended the term of the Chamber
of Deputies until 20 June 2017, after the latter had already extended its term for
one year under Law no. 246 on 31 May 2013. It is striking that a law as
unconstitutional as Law no. 16 which allowed the Chamber of Deputies to extend
its own term, in breach of the principle of periodic elections, became de facto
enforceable on the day it was issued. Another series of laws was issued under nos.
17 to 53 on 24 November 2015 and published on 26 November 2015 in the

(15) Volume no. 46.
(16) Volume no. 48.
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Official Gazette.*” However, this series of laws did not become de facto
enforceable but was promulgated by the Council of Ministers in lieu of the
President, and the decree of promulgation was signed off by the Ministers that
form the Cabinet in lieu of the President of the Republic, by virtue of Article 56
combined with Article 62 of the Constitution. For the sake of example, we take
Law no. 17 which approved the amendment of an agreement for the financing of a
cooperation program. Such a law was signed off by then-Prime Minister Tammam
Salam in his capacity as Prime Minister as per Article 64(5) of the Constitution
(Just like he would do in normal circumstances where the President of the
Republic is in office) and was signed off again by him in his capacity as a member
of the Cabinet together with 20 Ministers in lieu of the President of the Republic.
In sum, 21 Ministers including the Prime Minister would have signed off such a
law whereas the Cabinet was composed at the time of 24 Ministers, and despite
the fact that the mechanism put in place by Salam consisted in having all 24
Ministers sign off on any act promulgated in lieu of the President. The last series
of laws that were issued during that period are laws nos. 56 to 77, promulgated on
27 October 2016 and published on 3 November 2016 in the Official Gazette.**-
Those were promulgated by the Council of Ministers and signed off by the various
Ministers that form the Cabinet in lieu of the President of the Republic by virtue of
Avrticle 56 combined with Article 62 of the Constitution. For the sake of example,
we take Law no. 56 which approved the conclusion of an agreement between the
Government of the Lebanese Republic and the Government of the Kuwaiti State
for commercial cooperation. Such a law was signed off by all of the 24 members
forming the Cabinet including the Prime Minister in lieu of the President of the
Republic, pursuant to the mechanism put in place by Salam.

The apparent discrepancy which transpires from the comparison between the
signatures of the Ministers on the decrees of promulgation of Law no. 56/2016 and
Law no. 17/2015 shows how inconsistent the practice of Salam’s Cabinet was
under the presidential vacancy of 2014-2016. This demonstrates the danger in
transferring the power to promulgate laws to the Council of Ministers that could
lead to a constitutional heresy like the one that took place in 2014-2016.

iii. The power to preside over the Council of Ministers’ meetings (Article
53(1)) cannot be transferred as it would be practically non-sensical for the entire
Cabinet to Preside over its own meetings.

Iv. The power to appoint the President of the Council of Ministers in
consultation with the President of the Chamber of Deputies on the basis of binding
parliamentary consultations (Article 53(2)) presupposes that the Cabinet is a
resigned Cabinet or deemed resigned for the reasons listed in Article 69 of the
Constitution. Such a power cannot be transferred because it is unconceivable from

(17) Volume no. 48.
(18) Volume no. 52.
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a practical and constitutional standpoint to allow a resigned Cabinet to (i) issue, in
lieu of the President, the decree accepting its own resignation or declaring itself
resigned as per Articles 53(5) and 54, and (ii) conduct the binding parliamentary
consultations leading to appoint the successor to the person heading the same
resigned Cabinet. Furthermore, the power to appoint a Prime Minister is a political
power par excellence that is inherent to the President of the Republic. Last, we
note that under the restrictive interpretation we have adopted, such a power does
not ensure the continuity of the executive power or public service, which can be
ensured by a caretaker Cabinet headed by a resigned Prime Minister.

v. The power to issue the decree of appointment of the President of the Council
of Ministers (Article 53(3)), which is a decree solely signed by the President of the
Republic according to Article 54, cannot be transferred given that we have
established above that the power to appoint the President of the Council of
Ministers cannot be transferred in the first place. Given that the negotium is not
transferred to the Council of Ministers, it follows that the instrumentum cannot be
materially transferred to it either.

vi. The President’s power to issue the decree of formation of the new Cabinet in
agreement with the President of the Council of Ministers (Article 53(4)). At times,
this power can derive from the power to appoint a Prime Minister which
constitutes the condition precedent for the formation of the new Cabinet. Such is
the case when the outgoing Cabinet is a resigned Cabinet and no new Prime
Minister has been appointed by the time the presidential vacancy occurs. In this
case, it is materially and constitutionally impossible to form a new Cabinet given
that it is unconceivable to appoint a new Prime Minister under a presidential
vacancy. At other times, a different situation could arise whereby a new Prime
Minister has been appointed but no Cabinet has been formed by the time the
presidential vacancy occurs. In such a case, it would be completely nonsensical for
the newly appointed Prime Minister to discuss the formation of the new Cabinet
with the outgoing resigned Cabinet in lieu of the President, and then sign the
decree of formation of the new Cabinet together with each of the members of the
outgoing resigned Cabinet. Furthermore, the power to appoint Ministers is a
political power par excellence that is inherent to the President of the Republic, and
enables him to participate to the Council of Ministers and ensure a sectorial
balance in the formation of the Cabinet.*® Therefore, the power to issue the
decree of formation of the new Cabinet cannot be delegated from the President to
the Council of Ministers. ®® Consequently, we believe that in the event no new

(19) Adel Yammine, Sl 5 siwall pUaill & & Ll p. 749.

(20) Dr. Walid Abla opines that during a presidential vacancy, it is neither possible to appoint a new
Prime Minister nor to form a new Cabinet; however, he believes that such functions cannot be
delegated to the Cabinet because they are inherent to the President of the Republic in his capacity as
Head of State (see Walid Abla, Jsaa gy 288 5 Al ) 3o g8 Als po PUR ol 350 Galae dee 4
©luds Jleel, Al-Hayat Al Niyabiyya, Issue no. 9, p. 4).
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Cabinet is formed and no new President is elected by October 31% 2022,
which is the date on which the term of President Michel Aoun ends, it would
not be possible to form a new Cabinet throughout the presidential vacancy.

vii. The power to issue the decree dismissing a Minister in agreement with the
Prime Minister (Article 54(3)) should not be transferred to the Cabinet. Indeed, the
power to dismiss a Minister does not rest solely with the President and Prime
Minister. It is contingent upon the approval by 2/3 of the members of the
Cabinet, as per Articles 65 in fine and 69(2) of the Constitution. We read the latter
provisions as granting the President and Prime Minister the right to initiate the
dismissal of a Minister with the condition for the materialization of the dismissal
lying with the approval of 2/3" of the members of Cabinet. In light of this
reading, it is constitutionally unconceivable for the Council of Ministers to request
the dismissal of a Minister in lieu of the President, and then approve its own
request as this would be tantamount to an approval in advance and would pose a
conflict of interest. We recall that in 1993, the Hariri Cabinet dismissed then State-
Minister Georges Frem by decree no. 3920, and Frem was replaced by Elie
Hobeika, as a result of a conflict that had occurred between Frem and both Prime
Minister Rafic El Hariri and President Elias Hraoui. Similarly, in 1994, President
Elias Hraoui issued decree 5608 dismissing then-Telecom Minister Bechara
Merhej who was replaced by Michel EI Murr. This decree came to be known as
the midnight decree and was taken as a result of Hraoui’s trip to Damascus to meet
with Hafez EI Assad. However, Merhej refused to accept his dismissal and ended
up resigning; his resignation was accepted in September 1994 by decree no.
5630.%)

viii. The power to solely issue the decree approving of the resignation of the
Cabinet or deeming it resigned (Articles 53(5), 54). Naturally, as stated above,
such a power cannot be delegated to the Council of Ministers as it would be
absurd and contrary to the principle of checks and balances to allow the Cabinet to
approve its own resignation. Moreover, allowing the Cabinet to resign in a period
of presidential vacancy whereby it acts on behalf of the President would deprive
the State of two major constitutional institutions and would deliberately provoke
a void the executive power, especially that is impossible to appoint a new Prime
Minister. In other terms, it should not be conceivable for a Prime Minister to
resign during a presidential vacancy period in order not to void the executive
power completely, neither should it be conceivable for 1/3™ of the members of the
Cabinet to resign which would render the Cabinet de facto resigned as per Article
69 of the Constitution. That being said, the case where the Cabinet would become
de facto resigned as a result of the occurrence of natural events that are not within
the control of the constitutional authorities (such as the death of the Prime
Minister) should be dealt with differently, as described in Section 2(b)(ii) below.

(21) https://www.youtube.com/watch?VV=bjfmn3quggo&ab_channel=aljadeednews
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iIX. The power to request the Council of Ministers to dissolve the Chamber of
deputies before the end of the parliamentary mandate in accordance with Articles
65 and 77 of the Constitution (see Article 55 of the Constitution) cannot be
delegated to the Cabinet. Indeed, the initiative to request the dissolution of the
Chamber lies with the President but is contingent upon the approval of 2/3 of the
members of the Council of Ministers. It would be materially and constitutionally
unconceivable for the Council of Ministers to request the dissolution in lieu of the
President, and then approve its own request as this would be tantamount to an
approval in advance and would pose a conflict of interest. By analogy, Article 12
of the current French Constitution explicitly provides that the President of the
Republic’s power to dissolve the National Assembly cannot be delegated in the
event of a presidential vacancy. Similarly, Leon Deguit opined under the French
Constitutional Laws of 1875 that the Council of Ministers acting in lieu of the
President in case of a presidential vacancy could not dissolve the Chamber of
deputies. He motivated his opinion by stating that Article 7 of the Constitutional
Law of 25 February 1875 provided that the chambers must convene immediately
to proceed with the election of the new President. Therefore, Duguit considered
that the Council of Ministers could not take any act that would delay the Chambers
from convening.®

X. The power to request the reconsideration of any decision taken by the
Cabinet within 15 days of its registration with the Presidency (Article 56) cannot
naturally be delegated to the Cabinet. Delegating such a power to the Cabinet
would be practically non-sensical as the Council of Ministers cannot take a
decision and then request itself to reconsider it.

xi. The President’s power, upon approval of the Council of Ministers, to put
into effect any draft law proposed by the Cabinet that the latter would have
declared urgent in the decree of its transmission to the Chamber, in the event the
Chamber abstains from voting on such a project within the 40 days following the
addition of such a law project to the agenda of the plenary assembly (Article 58).
Such a power cannot be delegated to the Cabinet. Indeed, given that the Chamber
of Deputies should not be able to convene in a plenary to pass laws, it is
constitutionally and materially unconceivable for the President’s power under
Avrticle 58 to materialize through the Cabinet.

Xii. The President’s power to adjourn the meeting of the Chamber for a period
of one month (Article 59) cannot be materially delegated to the Council of
Ministers. Indeed, given that we opine below that the Chamber of Deputies should
not be allowed to adopt laws during a presidential vacancy, it follows that no
general assembly of the Chamber of Deputies should be held in the first place.
Thus, there would be no reason to adjourn the meeting of the general assembly

(22) Léon Duguit, Traité de Droit Constitutionnel, volume 4, second edition, p.566.
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since the condition precedent which is for the general assembly to convene is non-
existent. We recall that President Michel Aoun used this power on 12 April 2017
to preserve public interest when he requested that the Chamber adjourns its
meeting, during an ordinary session, in order to pave the way for dialogue with the
aim to reach an agreement on the electoral law. The aim was to prevent the
Chamber from extending its term, which would have undermined the voting rights
of the Lebanese citizens.

b- The presidential functions that cannot be delegated because they are
inherent to the President of the Republic

I. The power to challenge the constitutionality of a law before the Constitutional
Council (Article 19) is an exclusive right granted to the President of the Republic
and other specifically determined public authorities. This power is granted,
amongst others, to the three “Presidents of the State”: the President of the
Republic, the Prime Minister and the President of the Chamber of Deputies. This
ensures a balance in the way such a function is granted, be it between the different
powers or the three main sects. Nonetheless, despite the fact that Article 19 of the
Constitution has granted the Prime Minister and Speaker, amongst others, the
same right as the President, it remains that such a right is inherent to the President.
Indeed, it is granted to the President of the Republic in his capacity as the
protector of the Constitution and guarantor of the national supreme interest of the
State,® given that he is the only public officeholder who takes an oath to protect
the Constitution pursuant to Article 50 thereof. Therefore, the President’s power
under Article 19 cannot be transferred to the Council of Ministers. In this respect,
one can draw an analogy with the reasoning put forward by the Constitutional
Council in its decision no.1/2005 in which it stated that the Prime Minister of a
caretaker Cabinet cannot bring a constitutional challenge against a law under
Article 19 of the Constitution because such a right does not fall within the narrow
scope of current affairs. If we were to follow the decision of the Constitutional
Council according to which the Prime Minister cannot exercise his right under
Article 19 amid a caretaker Cabinet because such a right does not fall within the
boundaries of current affairs, a fortiori why should a Cabinet discharging the
outgoing President’s “caretaker functions” be able to exercise the President’s right
under Article 19 of the Constitution?

ii. The duty to take an oath of fidelity to the Nation and Constitution (Article
50), which is inherent to the President of the Republic in his capacity as guarantor
of the Constitution cannot be transferred to the Cabinet.

Ii. The power to negotiate international treaties and ratify them in agreement
with the Prime Minister, after approval of the Cabinet (Article 52) cannot be
transferred to the Council of Ministers because it is a political power that is
inherent to the President of the Republic. No treaties should be negotiated in the

(23) See Constitutional Council’s decision no. 4/2001.
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absence of the Head of the State as treaties are not necessary to ensure the mere
continuity of public service. This is even more so regarding commercial treaties,
those that pertain to the State’s finances and those that cannot be terminated
annually. In fact, according to the State Council’s caselaw on the scope of the
Cabinet’s caretaker powers, acts of disposition that aim to generate new financial
obligations or to dispose of important credits or to introduce a substantive change
in the course of public interests or in the political and economic situation of the
country fall outside the scope of caretaker powers.®” By analogy, treaties that
generate such new obligations and legal situations do not fall within the scope of
the President’s “caretaker powers”, and hence, should not be transferred to the
Council of Ministers. Also, the ratification of such type of treaties would not be
possible given that the Chamber of Deputies should not be able to pass any kind of
laws amid a presidential vacancy.

Iv. The power to address messages to the Chamber of Deputies (Article 53(10))
seems to be considered by the majority of scholars as inherent to the President of
the Republic and, thus, as untransferable. French scholar Leon Duguit (who
commented on the French Constitutional Laws of the Third Republic which
inspired the Lebanese Constitution) opined that the power to address messages is a
personal prerogative of the President rather than a function and cannot be
delegated to the Council of Ministers.®) This is despite the fact that Duguit was of
the opinion that all of the functions of the President must be transferred
temporarily to the Cabinet in case of a vacancy, except a few. The National Front
for the Protection of the Constitution and Law®® and Dr. Walid Abla®” align with
Duguit on that point. Indeed, beyond the fact the power to address messages
ensures a balance between the President and the legislative power, such a power is
very much political. For reference, President Michel Aoun addressed six messages
to the Chamber of Deputies to date. Many of those messages can be considered of
a political nature such as: the message that was addressed on 31 July 2019
requesting an interpretation of Article 95 of the Constitution, the one addressed on
18 May 2021 requesting the Chamber to put an end to the delay in the formation
of a Cabinet entrusted to Saad El Hariri who was appointed as Prime Minister
back then, and the letter that was addressed on 14 August 2021 requesting the
Chamber to take appropriate action following the central bank’s decision to end
fuel subsidies.®

(24) See State Council’s landmark decision no. 614 dated 17 December 1969.

(25) Léon Duguit, Traité de Droit Constitutionnel, volume 4, second edition, p. 566.

(26) Legal Opinion no. 2/2014 dated 27-5-2014, National Front for the Protection of the Constitution
and Law, Law and Political Science Gazette, issue no. 2/2014, p.314.

(27) Walid Abla, 4ibuds Jle) Jgax aum g 4S5 406 )l 5o I8 Als ja, Al-Hayat Al Niyabiyya, Issue no.
94, p. 11.

(28) Dolly Bechaalany, Ad-Diyar, 19 August 2021.
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v. The power to accredit ambassadors and accept the credentials of
ambassadors (Article 53(7)) is a political power that is inherent to the President of
the Republic, and not an administrative function necessary for the continuity of the
executive power and public service. During the 2014-2016 presidential vacancy,
the question arose as to whether it was possible for the 24 members of the Cabinet
to accredit and accept the accreditations of new ambassadors. Salam’s Cabinet
agreed that new foreign ambassadors shall only be nominated in the absence of a
President but shall not be accredited i.e. shall not be regarded as having officially
taken up their duties according to the Vienna Convention on Diplomatic Relations.
Henceforth, it was agreed that the foreign States would send heads of delegation to
Lebanon who level up to the ranking of ambassadors, without being accredited
ambassadors.*® In particular, decision no. 70 was issued on 18 September 2014
approving the nomination of 8 ambassadors of foreign countries to Lebanon upon
the request of the Ministry of Foreign Affairs and Emigrants.®”

vi. The power to preside over official ceremonies and grant the State’s
decorations by decree (Article 53(8)), which is a ceremonial function that is
inherent to the person of the President of the Republic, is not necessary for the
continuity of the executive power and cannot be transferred to any other authority.
In fact, during the 2014-2016 presidential vacancy, the traditional annual
ceremony for Army’s Day was never held nor was the annual military show on the
occasion of the independence in 2014 and 2015.¢Y

vii. The power to grant special pardons by decree (Article 53(9)), which is a
ceremonial function, is inherent to the person of the President of the Republic and
cannot be transferred to any other authority. This is despite the fact that special
pardons are granted by decrees taken by President but signed off by the Prime
Minister.

viii. The power to raise any urgent matter to the Council of Ministers from
outside the agenda (Article 53(11)) is a political power granted to the President of
the Republic that is inherent to him/her and cannot be delegated to the Cabinet, in
our opinion. Further, pursuant to Articles 53(11) and 64(6) of the Constitution as
well as Article 5 of Decree no. 2252/1992, only the President of the Republic and
the Prime Minister shall have the right to raise any urgent matter that may arise
after the agenda is set and that is not included in the latter.

iIX. The President’s power to request the Chamber of Deputies to reconsider a
draft law within the timelimit prescribed for its promulgation (Article 57) cannot
be transferred to the Council of Ministers. The Constitutional Council found in its
decision no. 4/2001 that such a power is an individual power that is exclusively

(29) Adel Yammine, Sl (5 gl saill & & jLiall, pp.756-757.

(30) Walid Abla, «luls Jle) Jsan auay 485 Al )l 5o 1A As s, Al-Hayat Al Niyabiyya, Issue no.
94, p. 12, footnote 5.

(31) Adel Yammine, Sl (5 gl QUail) & & L, p. 757,
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granted to the President and allows him to delay the issuance of a law, and to
reject its issuance when no absolute majority of the deputies forming the Chamber
insist on its adoption. It also stated that the power granted under Article 57 is
granted to the President as the protector of the Constitution and the supreme
national interest of the State.®? That being said, we believe that beyond the scope
defined by the Constitutional Council, the power granted under Article 57 is a
political power that can be exercised at his/her sole discretion. It is not only
granted to him to monitor the constitutionality of a law before it is promulgated
but also the appropriateness of such a law or the advisability to enact it from a
political standpoint (“I’opportunite de la loi”’). While this power was granted in the
spirit of checks and balances between the President and the legislative power, it
shall not be solely used whenever the Constitution is threatened by a legislation to
be adopted by the Chamber.

X. The power to propose the amendment of the Constitution (Article 76):
According to Article 76, when the President proposes an amendment of the
Constitution, the Cabinet shall translate such a proposal into a draft law to be
submitted to the Chamber of Deputies. This power was granted to the President as
the protector of the Constitution and the guarantor of the national supreme interest
of the State; it is also a political power that is inherent to the person of the
President and should not be delegated to the Council of Ministers amid a
presidential vacancy. Also, the exercise of such a power is undoubtedly not
necessarily urgent for the continuity of public service. Further, from a
constitutional standpoint, it is unacceptable to discuss an act of paramount political
importance such as the amendment of the Constitution (let alone proceed with any
amendment) when the post of its protector is vacant, and given the symbolic value
of the position. By analogy, Article 7 of the currently applicable French
Constitution, as amended in 1962, rules out the possibility to transfer the
President’s right under Article 89 to propose an amendment to the Constitution
amid a presidential vacancy.

Section 2: The constitutional events that may occur amid a presidential
vacancy

Several constitutional issues can be raised amid a presidential vacancy and need
to be answered, in particular: (i) Can the Chamber of Deputies adopt laws? (ii)
Can a caretaker Cabinet take over the functions of the President? (iii) Can the
Chamber of Deputies initiate an amendment of the Constitution?

a- Can the Chamber of Deputies adopt laws amid a presidential vacancy?

The Constitution is silent as to whether the Chamber of Deputies can legislate
and adopt laws under a presidential vacancy. Two divergent scholarly opinions
exist on this point.

(32) Constitutional Council’s decision no. 4/2001.
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Some scholars consider that the Chamber must be allowed to adopt laws during
a period of presidential vacancy because it holds the absolute legislative power
pursuant to Article 16 of the Constitution. According to this school of thought, the
continuity of public service commands that the Chamber of Deputies be able to
legislate under a presidential vacancy. Some consider that the legislative power
must not be restricted because it aims to regulate public life and the interests of
individuals and groups and ensures the protection of rights and public interest.®?
On that note, it should be mentioned that on the eve of 24-25 May 2014, Speaker
Nabih Berry stated that preventing the Chamber from exercising its legislative
power under a presidential vacancy would lead to severe consequences because it
would derail parliamentary control and render the Cabinet a de facto caretaker
Cabinet, shielded from accountability.®*

Other scholars consider that the Chamber must not be allowed to adopt laws
amid a presidential vacancy given that Article 75 of the Lebanese Constitution
provides that the Chamber meeting to elect the President of the Republic shall
be considered as an electoral body and not a legislative one, which must
immediately proceed with the election of the Head of State without discussing any
other act. To their point, such scholars read Article 75 concordantly with Article
74 of the Constitution which provides: “Should the Presidency become vacant
through the death or resignation of the President or for any other cause, the
Chamber shall meet immediately and by virtue of the law to elect a
successor”.®® The debate also aroused in France under the 3" Republic in 1924
between scholar Eugene Pierre, who was hostile to any possibility to adopt laws
amid a presidential vacancy and Leon Duguit, who contradicted him. The main
object of the debate between both scholars related to the interpretation of Article 7
of the French Constitutional Law of 25 February 1875 and Article 3 of the
Constitutional Law of 16 July 1875, which are very similar to Articles 62 and 74
of the Lebanese Constitution. Eugene Pierre considered that given that the
applicable constitutional texts provided that the Chambers shall convene
immediately to elect a new President, the Chambers could not act as legislative
bodies until the new President was elected. Conversely, Deguit considered that, in
law, the Chamber of Deputies would only become an electoral body from the
moment where it is convened for the purpose of electing the President. Otherwise,
it would remain a legislative body even under a presidential vacancy that may
receive and vote law proposals.©®

Going back to Lebanese scholars who opined against the possibility for the
Chamber to adopt laws during a presidential vacancy, some of them add the

(33) See study by Nicolas Fattouch, published in An-Nahar newspaper, issue of 4-7-2015, p. 4.

(34) See Adel Yammine, Sl (5 sl ol 8 & Ll p. 361.

(35) Adel Yammine, $Ja¥) Lo ¢ ol )0l &1 8l axy, Al-Akhbar newpaper, issue no. 2300, 22 May 2014.
(36) Léon Duguit, Traité de Droit Constitutionnel, volume 4, second edition, p. 565.
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following argument. They argue that the President of the Republic loses the role
that the Constitution granted him/her in the legislative process be it his/her right to
request the reconsideration of laws by the Chamber (Article 57 of the
Constitution) or the right to challenge the constitutionality of a law before the
Constitutional Council (Article 19). Given that the President is deprived of his
role in the legislative process under a presidential vacancy, the Chamber of
Deputies should not be able to legislate because this would create an imbalance in
the cooperation of powers and principle of checks and balances, and potentially
expose any law adopted by the Chamber under a presidential vacancy to a
challenge for breach of Article 19 of the Constitution.®” Indeed, the proponents of
this opinion invoke the Constitutional Council’s decision no.1/2005 which found
that the Prime Minister of a caretaker Cabinet cannot exercise his right under
Article 19 of the Constitution to bring a constitutional challenge against an
adopted law because such a right does not fall within the narrow scope of current
affairs given that it does not merely constitute an administrative act that ensures
the continuity of current affairs, but rather constitutes an act that can generate a
new legal situation if the challenged law is annulled (“acte createur de droit™).
According to the Council, depriving the Prime Minister of his right to bring a
constitutional challenge against an adopted law that would allow the
Constitutional Council to exercise its jurisdiction would lead to the annulment of
said law for breach of Article 19 of the Constitution. Therefore, the proponents of
this opinion infer that the Constitutional Council alluded in its decision no. 1/2005
to the fact that the Chamber of Deputies must not be allowed to adopt laws under a
caretaker Cabinet. This leads them to assert that a fortiori, the same reasoning
should be applied amid a presidential vacancy whereby the President is deprived
of exercising his right under Article 19 of the Constitution. The National Front for
the Protection of the Constitution and Law argued that allowing a law to be
adopted during a presidential vacancy undermines the sectorial balance enshrined
in the National Pact “because of the absence of the first authority in the State who

guarantees the respect of the Constitution of the Nation and its laws”.®®

While we adhere to the conclusion reached by this school of thought i.e. the
fact that the Chamber of Deputies shall not be able to adopt laws during a
presidential vacancy, we only partially agree with their reasoning, and bring
forward the below analysis.

First, we believe that the answer to the question of whether the Chamber
can adopt laws amid a presidential vacancy does not lie in the texts of Articles 75
or 74 of the Constitution. Article 75 reads: “The Chamber meeting to elect the
President of the Republic shall be considered an electoral body and not a

(37) Adel Yammine, Sl (5 siwall aUaill & &l Ll pp. 364-366.
(38) Legal Opinion no. 2/2014 dated 27-5-2014, National Front for the Protection of the Constitution
and Law, Law and Political Science Gazette, issue no. 2/2014, p. 318.
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legislative assembly. It must proceed immediately, without discussion of any other
act, to elect the Head of State”. A close look at this provision shows that it is
meant to cover exclusively the meeting of the Chamber of Deputies that is
dedicated for the election of the President of the Republic and not just any meeting
of the Chamber that might occur during or after the prescribed timeframe for the
election of the President under Article 73. Had the constitutional legislator
intended for this provision to cover the latter situation, it could have changed the
wording of Article 75 to read as follows for instance: “As of the beginning of the
time-frame prescribed in Article 73, the Chamber shall act solely as an electoral
body and no longer as a legislative assembly. It must proceed immediately,
without discussion of any other act, to elect the Head of State”. In other terms, we
believe that the constitutional legislator intended to leave the issue open-ended.
Second, we don’t believe that the answer is found in Article 19 of the Constitution.
Indeed, although the President’s right to bring a challenge to a law before the
Constitutional Council cannot be transferred to the Cabinet collectively, it remains
possible to bring such a challenge before the Constitutional Council at the
initiative of the Prime Minister who heads the executive power which becomes
monocephalous under a presidential vacancy. Thus, the checks and balances
between the executive and legislative powers would still be maintained even if one
were to allow the Chamber to adopt laws under a presidential vacancy. As for the
argument that the members of the Council of Ministers cannot bring a challenge of
constitutionality in lieu of the President because they did not take an oath to
uphold the Constitution as does the President by virtue of Article 50, one may
highlight the fact that neither the Prime Minister nor the Speaker of the
Chamber take such an oath either, and yet, Article 19 of the Constitution
granted each of them the right to bring a challenge before the Constitutional
Council.

Third, and on a different but related note, while we acknowledge the fact that
the decisions of the Constitutional Council are binding, we take issue with the
finding of the Constitutional Council’s decision no. 1/2005 that the Prime Minister
of a caretaker Cabinet cannot challenge the constitutionality of an adopted law
because this does not fall within the scope of current affairs. By way of reminder,
the caselaw of the Lebanese State Council has been consistent as to what acts can
be taken by a caretaker Cabinet. Indeed, the State Council’s landmark decision no.
614 of 1969 distinguished between (i) ordinary administrative acts that are taken
daily and merely require restricted ministerial oversight, which are considered as
current affairs that can be discharged by a caretaker Cabinet and (ii) acts of
disposition that aim to generate new obligations or to dispose of important credits
or to introduce a substantive change in the course of public interests or in the
political, economic and social situation of the country, which may raise ministerial
responsibility. According to such caselaw, the latter acts cannot be taken by a
caretaker Cabinet except those of them that are necessary in exceptional
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circumstances relating to public order, the internal and external security of
the State, “safety of legislation” and when the administrative acts need to be
taken within time-limits determined in the laws.®® While the challenge of the
constitutionality of a law amid a caretaker Cabinet is not an ordinary
administrative act, it falls within the category of acts of disposition that are
necessary to be taken in exceptional circumstances because it pertains to a law that
threatens the whole constitutional order and the “safety of legislation”. Therefore,
we think that it is dangerous to deprive the Prime Minister from his right to
challenge the constitutionality of a law amid a caretaker Cabinet, regardless of
whether the Chamber of Deputies can adopt laws under a caretaker Cabinet.

Last, the argument which carries the most weight and pushes us to opine that
the Chamber cannot adopt laws amid a presidential vacancy pertains to Article 57
of the Constitution. Indeed, pursuant to this provision, the President of the
Republic has the right to request the Chamber to reconsider any law it adopted
within a month. The Constitutional Council has opined that Article 57 reserves
such a right to the President as the protector of the Constitution and the supreme
national interest of the State.“? That being said, Article 19 of the Constitution was
also granted to the President in this capacity as highlighted by the Constitutional
Council on different occasions. In our opinion, beyond the constitutional aspect,
Article 57 granted to the President a political power that can be exercised at
his/her sole discretion. It is not only granted to him to monitor the constitutionality
of a law before it is promulgated, but also the appropriateness of such a law or the
advisability to enact it from a political standpoint (“I’opportunite de la loi”). While
this power was granted in the spirit of checks and balances between the President
and the legislative power, it shall not be solely used whenever the Constitution is
threatened by a legislation adopted by the Chamber. Therefore, and given that this
power cannot be transferred to the Council of Ministers, as opined above, the
Chamber of Deputies must be prevented from passing laws in the absence of the
President because this would create a major imbalance in the powers and would
allow the Chamber to pass laws without any accountability. This would render the
legislative process easier than in normal circumstances, whereas it should be
controlled more strictly during a presidential vacancy. The absence of
accountability would even increase the powers of the legislature in a way that
would make the constitutional system shy away from a parliamentary system and
bring it closer to a regime d’assemblee which manifests in a power imbalance to
the benefit of the legislative power. This could lead to dangerous consequences as
was the case with the laws that were passed by the Chamber during the 2014-2016
vacancy and all the discrepancies they contained, as highlighted above. A major

(39) State Council’s decision no. 614 dated 17 December 1969, Fouad Iskandar Rached v. Lebanese
Government; see also State Council’s decision no. 266/2021-2022 dated 10 February 2022.

(40) Constitutional Council’s decision no. 4/2001.
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example is Law no. 16 which allowed the Chamber of Deputies to extend its own
term during 2014 in violation of the principle of periodic elections which was
erected as a constitutional principle by the Constitutional Council®?. Even more
so, Law no. 16 became de facto enforceable without holding the deputies
accountable for such a dangerous act that violates the Constitution. Allowing the
Chamber to pass laws amid a presidential vacancy would open the door to more
unconstitutional practices and legal discrepancies, as witnessed by the country
during 2014-2016.

That being said, even the school of thought that goes against allowing the
Chamber to legislate during a presidential vacancy admits one exception to such a
principle, namely the possibility to adopt legislation that is necessary, commonly
referred to as the “legislation of necessity”.? The legislative and consultative
committee at the Ministry of Justice has described the legislation of necessity as
the case where it is necessary to adopt laws to prevent the State and its institutions
from being exposed to danger or to vindicate and protect constitutional rights.*®
However, the concept of the legislation of necessity is not without ambiguity and
despite the criteria educed by the legislative and consultative committee, it
remains difficult to draw the line on what necessitates a law to be adopted and
what does not, and has led to political disputes.

In fact, we believe that there is no legislation that can be considered absolutely
necessary to ensure the continuity of public service. Public services are managed
by the executive power: the public establishments are under the tutelage of the
various Ministers and the entities that are in direct contact with the people and
provide them with the service are actually the ministries and public
administrations that fall under the umbrella of the executive power. The legislative
power is not the one to manage a public service and to ensure the basic needs of
the citizens are met. The legislative power represents the will of the people in the
adoption of laws that serve public interest; however, it takes time for such laws to
become implementable and most of the time, they require a decree or decision to
become directly applicable to the citizen. In other terms, very often laws require
the intervention of the executive power to become directly applicable to the
citizens. This is the reason why we believe that the only urgency that the
Chamber of Deputies has to deal with amid a presidential vacancy is the
election of the President, and not the passing of any law, no matter how
important the law can be. Nonetheless, we believe it remains possible for
legislative committees to meet and discuss different legislation throughout the
period of presidential vacancy, but it is not possible for the General Assembly to

(41) See Constitutional Council Decision No. 1/97 dated 12 September 1997.

(42) See e.g. Legal Opinion no. 2/2014 dated 27-5-2014, National Front for the Protection of the
Constitution and Law, Law and Political Science Gazette, issue no. 2/2014, pp. 317-318.

(43) Legal Opinion no. 581/2013 dated 26-6-2013, Legislative and Consultative Committee at the
Ministry of Justice; See also Adel Yammine, Sl (5 sl aUaill & &l L)), p.368.
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pass laws that are shielded from any accountability and threaten the constitutional
order.

b- Can a caretaker Cabinet discharge the functions of the President amid a
presidential vacancy?

From the outset, we should clarify the issue of whether the Cabinet becomes a
de facto caretaker cabinet under a presidential vacancy. This issue has been
debated, and there exists arguments on both sides, which have been examined
thoroughly by Dr. Adel Yammine, but that we will not look into in this paper.“¥

That being said, we believe that once a presidential vacancy occurs for
whichever reason, the Cabinet must not be, de facto, considered a caretaker
Cabinet. Indeed, according to Article 64(2) of the Constitution, the Cabinet
becomes a caretaker Cabinet i.e. discharges current affairs in the following cases:
(i) before the newly formed Cabinet obtains the vote of confidence of the Chamber
of Deputies, (i) upon the Cabinet’s resignation, and (iii) when it is considered de
facto resigned. None of those 3 cases de facto apply upon occurrence of a
presidential vacancy. The first and second situations do not apply for obvious
reasons, neither does the third one because the Cabinet is not considered de facto
resigned upon the occurrence of the end of the term of the outgoing President.
Indeed, Article 69 of the Constitution which lists the instances in which the
Cabinet is considered resigned does not include the end of the term of the outgoing
President amongst such instances. Article 69 only lists the beginning of the term of
the newly elected President, under paragraph (d), which is a different situation
from that of the presidential vacancy given that it presupposes that a new President
it elected. This quashes the theory that the Cabinet becomes a de facto caretaker
Cabinet upon the occurrence of the end of the term of the outgoing President and
throughout a vacancy provoked by a lack of election of a new President.

A major issue that remains unanswered is whether a caretaker Cabinet can
exercise the functions of the President amid a presidential vacancy i.e. whether
Article 62 of the Constitution is meant to cover the situation where the Cabinet is a
caretaker Cabinet discharging current affairs.

In fact, there are a multitude of scenarios that fall under each of the three
situations listed by Article 64(2) mentioned above that generate a caretaker
Cabinet, some of which are events that occur naturally and others are events
provoked by constitutional institutions.

I. The provoked events which generate a caretaker Cabinet

The scenarios which are provoked by constitutional authorities and render the
Cabinet a caretaker Cabinet are the following: (i) when the newly formed Cabinet
does not obtain the vote of confidence of the Chamber of Deputies (Article 64(2)),

(44) Adel Yammine, SLdl (5 gl sl & & jLiall, pp. 737-744.
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(i) when the Chamber of Deputies votes a motion of no-confidence (Article
69(f)), (iii) the resignation of the Prime Minister which is tantamount to the
Cabinet resigning on its own initiative (Article 69(a)), (iv) the resignation of 1/3™
of the members of the Cabinet which renders the latter de facto resigned (Article
69(b)).

One may rely on Article 37 which provides that the right to a vote of no-
confidence is absolute to argue that the Chamber of Deputies must be able to
proceed with a vote of no-confidence against the Cabinet amid a presidential
vacancy or not to grant the newly formed Cabinet its confidence. Conversely,
Article 7 in fine of the French Constitution provides that Articles 49 and 50 —
which relate to the vote of no-confidence at the initiative of respectively the Prime
Minister and the deputies — shall not be possible during the presidential vacancy.

One may also rely on the fact that given that Ministers cannot be forced to
remain in Cabinet and should be able to resign amid a presidential vacancy, by
analogy, the resignation of the Prime Minister should be possible as well, and the
same goes for the resignation of 1/3™ of the members of the Cabinet. However, we
note that the resignation of one or a few Ministers do not render the Cabinet a
caretaker Cabinet. In such a situation, the Cabinet remains fully empowered and
the functions of the resigned Ministers are discharged by the delegate-Ministers.

In fact, allowing the scenarios listed above to occur under a presidential
vacancy can lead to dangerous consequences that would be deliberately provoked
by the existing constitutional authorities. Indeed, as explained above, it is neither
possible to appoint a Prime Minister nor to form a Cabinet during a presidential
vacancy. Hence, the provoked-scenarios listed above would deliberately lead the
country to a deadlock. In fact, under a presidential vacancy, the time-limit for the
formation of the new government becomes directly contingent upon the time-limit
for the election of a new President, which, as history shows, can be quite lengthy
and complicated given the conventional nature of Lebanon’s democracy. In a
nutshell, the presidential vacancy exacerbates the formation of a government,
which is, in and of itself, a complicated and lengthy procedure as shown in
Lebanon’s recent history.“*® Consequently, it should not be possible to allow the
Chamber to proceed with a vote of no-confidence nor should it be possible for the
Prime Minister or 1/3" of the members of the Cabinet to resign during a
presidential vacancy.

(45) An example of the difficulty of the formation of a new Cabinet is the period that followed October
17, 2019: on 29 October 2019, then-Prime Minister Saad El Hariri resigned; on 20 January 2020, a
Cabinet of technocrats was formed, which later resigned on 10 August 2020 following the August
4th blast. Since the August 10th resignation of the Cabinet, two Prime Ministers were designated
and subsequently resigned after having failed to form a Cabinet. It was not until Najib Mikati was
designated that a new government was formed on 10 September 2021, which stopped convening
after merely a month since its formation due to political issues, and was therefore reduced to a
caretaker-like government. It later became a caretaker Cabinet, by law, on May 16th 2022, with the
beginning of the term of the newly elected legislature.
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Ii. The events which occur naturally and generate a caretaker Cabinet

As for the scenarios which occur naturally and render the Cabinet a caretaker
Cabinet, they are those listed in Article 69 of the Constitution and which render
the Cabinet de facto resigned: (i) the occurrence of death of the Prime Minister
(Article 69(c)), (i) the occurrence of death of 1/3 of the members of
Cabinet(Article 69(b)), although such an event would be quasi-impossible to
materialize, (iii) the beginning of the term of the newly elected Chamber of
Deputies such as is the case with the incumbent Mikati-Cabinet (Article 69(e)).
All three scenarios are events that can occur naturally amid a period of presidential
vacancy i.e. are not provoked by any of the constitutional authorities, and are
outside their control. If they occur, it is a matter of fact that the public authorities
have to find a way to bear their constitutional consequences with the least damage
possible on public interest.

Such would be the case if incumbent Prime Minister Najib Mikati and President
Michel Aoun do not form a government and the Chamber of Deputies is not able
to elect a successor to Aoun before the latter’s incumbency comes to term on 31%
October 2022. Indeed, Najib Mikati’s previous Cabinet became de facto resigned
upon the beginning of the term of the newly elected Chamber of Deputies on 16
May 2022, as per Article 69(e) of the Constitution. Najib Mikati was re-appointed
as Prime Minister on 23 June 2022; however, to date, no Cabinet was formed.

In theory, one may wonder: if a fully empowered Cabinet cannot take over all
of the functions of the President as shown above, how can a caretaker Cabinet
operating within the strict boundaries of Article 64(2) of the Constitution take over
the functions of the Head of State? It goes without saying that reaching such a
situation would be extremely unfortunate and would further complicate an already
complicated system of governance amid a presidential vacancy.

That being said, we believe that preventing a caretaker Cabinet from
discharging any presidential functions that would be delegated to it amid a
presidential vacancy would lead to a total void in the executive power, which is at
the heart of public service. We recall in our opinion, only very few presidential
functions should be delegated to a fully empowered Council of Ministers, the most
important of which is the power to promulgate decrees.“® We emphasize here
again that only the President’s “caretaker powers” should be transferred to a fully
empowered Council of Ministers (i.e. only the 4 functions referred to above). In
light of such a restrictive interpretation of the scope of application of Article 62 of
the Constitution, we believe that regardless of the form of the Cabinet i.e. be it a
fully empowered or a caretaker Cabinet, the limited scope of acts of “current
affairs” that can be taken in lieu of the President remains the same. In other terms,
whether the Cabinet is a caretaker Cabinet or not, amid a presidential vacancy, it
must operate at minima to ensure the mere continuity of public service.

(46) See section 2(2) above.
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In particular, the caretaker Cabinet has to continue discharging the current
affairs that fall into its original scope of work amid a presidential vacancy; those
current affairs (the negotium) that necessitate the issuance of a decree to be valid
(the instrumentum) should be passed through a decree to be promulgated by the
Prime Minister and all members of the Council of Ministers in lieu of the
President.*” Similarly, we see no objection to the caretaker Cabinet transmitting
law projects it had drafted before it became a caretaker Cabinet to the Chamber of
Deputies, in lieu of the President for mere discussion, without the possibility for
the Chamber to adopt the law. The issue of transfer of the power to accept the
resignation of Ministers does not arise in the case of a caretaker Cabinet given that
all Ministers of such a Cabinet are considered resigned. As for the President’s
power to call for an extraordinary session of the Council of Ministers, we believe
that it can be transferred to a caretaker Cabinet when all its members unanimously
call for a meeting of the Council, in exceptional circumstances, amid a presidential
vacancy. Indeed, we opine above that the members of a fully empowered Council
of Ministers can call for an extraordinary session unanimously in lieu of the
President, through the transfer of the President’s power under Article 53(12) of the
Constitution. Further, nothing in the Constitution prevents the Council of
Ministers from convening amid a caretaker Cabinet. In fact, throughout Lebanon’s
history, caretaker Council of Ministers have convened three times, when it was
necessary to do so in exceptional circumstances.*® We also recall that the
Legislation and Consultations Committee at the Ministry of Justice has rendered a
legal opinion on 17 February 2021 in which it stated that the Council of Ministers
shall meet as a caretaker body, in accordance with Article 64 of the Constitution,
in order to decide whether an important act that needs to be dealt with urgently is
necessary or not, and that if the case of necessity is confirmed, the Council of
Ministers may act collectively.“® In the same vein, we refer to the statement
issued by the Directorate General of the Presidency of the Republic on 13 August
2021, amid Lebanon’s severe crisis, and which provided that the narrow scope of
current affairs does not prevent the Council of Ministers from convening
exceptionally in cases of extreme necessity.®”

Lately, some voices have opined that allowing a caretaker Cabinet to take over
the functions of the President in the event of a vacancy should pave the way for
outgoing President Aoun to remain in office and continue discharging the
presidential “caretaker powers”. However, such a proposition does not stand from

(47) By transfer of the President’s power under Article 56 of the Constitution.

(48) See Wissam Al-Lahham, 4wl Llaliey) J () siwal) caa gall (0 :Jle¥) oy i, Legal Agenda,
2022, paras. 23-24.

(49) Legal Opinion no. 87/2021, Legislation and Consultations Committee, 17 February 2021.

(50) See Wissam Al-Lahham, dsulandl akhlie¥) () sl caa gall (3 :JleeV) <oy sl Legal Agenda,
2022, para. 25.
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a constitutional standpoint because there is absolutely no provision in the
Constitution that allows the President to remain in office.

In light of the above, we believe that should (i) Prime Minister Mikati not form
a Cabinet by October 31* 2022, and (ii) the Chamber of Deputies fail to elect a
successor to incumbent President Aoun by the end of his term on October 31%
2022, the Mikati caretaker Cabinet should discharge the very few presidential
functions delegated to it pursuant to Article 62 of the Constitution at minima, as
explained above. This would prevent a total paralysis of public service that would
result from a total void in the executive power. In any event, all administrative acts
taken by the caretaker Cabinet will remain under the control and jurisdiction of the
State Council. Such an exceptional solution would impose itself until the needed
constitutional amendments are finally able to see the light of day, and the
applicable mechanism of governance in the absence of a President is reconsidered.
Nevertheless, this is definitely not a desired scenario to reach and it is crucial for
(i) Prime Minister Mikati to reach an agreement with President Aoun to form
a new Cabinet first and foremost, and (ii) the Deputies to exercise their
constitutional duty and elect a new President by October 31% 2022.

c- Can the Chamber of Deputies initiate an amendment of the Constitution
amid a presidential vacancy?

We explained above that the President’s power to initiate an amendment of the
Constitution cannot be delegated to the Council of the Ministers because it
inherent to his/her person and was granted to him/her as the protector of the
Constitution. Furthermore, we opined that the amendment of the Constitution is
undoubtedly not necessarily urgent for the continuity of public service amid a
presidential vacancy, and that it is not conceivable to take an act of such a
paramount political importance when protector of the Constitution is absent. The
latter reason applies equally when the initiative of the constitutional amendment is
taken by the Chamber of Deputies, pursuant to Article 77 of the Constitution.

Furthermore, according to Article 77, if any divergence of opinions occurs
between the Chamber of Deputies and the Council of Ministers occurs, it is the
President of the Republic who shall have the final decision. Therefore, the
President has a role to play in the constitutional amendment process even when
initiated by the Chamber of Deputies. Amid a presidential vacancy, this role would
hypothetically be played by the Council of Ministers. That being said, it would be
materially unconceivable and non-sensical to allow the Council of Ministers to
arbitrate any divergence of viewpoint that it would have with the Chamber of
Deputies on the constitutional amendment initiated by the latter. Therefore, it is
also unconceivable from a material standpoint for the Chamber of Deputies to
initiate a constitutional amendment amid a presidential vacancy. Last, given that it
is impossible for the Chamber to pass laws during a presidential vacancy, a
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fortiori and in fine, the Chamber would not be able to pass constitutional laws that
would amend the Constitution.

By analogy, Article 7 of the French Constitution combined with Article 89
provide that constitutional amendment cannot occur during a presidential vacancy
be it at the initiative of the President or the members of Parliament.

To conclude, the flaws and loopholes of Lebanon’s Constitution transpire
every time political crises emerge, and the latter emerge far too often. The
mechanism of governance under a presidential vacancy is yet another attestation to
the shortcomings of our Constitution, and is exacerbated when it occurs amid a
caretaker Cabinet. Following the many constitutional crises witnessed by the
country, it may be time for the ruling class to reconsider some major provisions of
the Constitution and to enlarge the jurisdiction of Constitutional Council in order
to allow it to interpret the provisions of the Constitution through a direct motion
submitted by public authorities.
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L’activité des personnes privées constitue
normalement une activité privée et c’est seulement
dans des cas exceptionnels et moyennant
I’accomplissement de conditions déterminées que
I’on peut lui reconnaitre le caractére de service
public [...]. Réserve faite de ce cas, cette activité est
donc soumise a un régime juridique de droit privé:
les litiges qu’elle fait naitre entre ces personnes et
d’autres personnes privées ne soulévent que des
questions de droit privé et la connaissance en
appartient a la juridiction judiciaire.

Pour cette raison, le recours pour excés de
pouvoir est irrecevable contre les actes de ces
personnes (personnes physiques ou personnes
morales de droit privé).

J.-M. Auby, R. Drago, Traité des recours en
matiere administrative, Litec, 1992, n° 114, p. 135.

(Ll 5
Les actes juridiques des personnes privées
n’ouvrent pas en principe un contentieux
administratif. Ils ne sont pas susceptibles d’un
recours pour exces de pouvoir. Ce recours n’est
ouvert que contre les actes des «autorités
administratives ».  Un  établissement  d’utilité
publique [...], un concessionnaire de service [...],
un organisme privé, méme chargé d’assurer une
activité de service public [...], ne constituent pas
des autorités administratives. Les litiges relatifs aux
décisions qu’ils peuvent prendre en matiére de droit
privé ne relévent pas des tribunaux adiministratifs.

Note sous CE, 18 juin 1954, Sieur Basgeix,
AJDA, 1954, 1l, p. 325.
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[...], le Conseil d’Etat confirme et applique le
principe constant selon lequel le contentieux de
I’organisation et du fonctionnement interne d’un
organisme privé, méme chargé de la gestion d’un
service public, reléve du juge judiciaire.

[...]

De ce fait, et selon une ventilation du
contentieux qui n’a pas été démentie depuis le
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agréée a I’encontre d’associations sportives locales
ou de leurs dirigeants ne constituent pas I’exercice
d’une prérogative de puissance publique et ne
peuvent étre contestées que devant I’autorité
judiciaire.

CE, 19 décembre 1988, Mme Pascau et autres c.
Fédération francaise d’aerobic et de stretching,
AJDA, 1989, Il, p. 271.
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Personnes privées dont certains actes sont
soumis a approbation ou homologation
administrative. Ces actes n’en deviennent pas pour
autant des actes administratifs [...].
J.-M. Auby, R. Drago, op. cit., n° 114, p. 135.
U
Cette attribution de compétence n’est pas
modifiée, par I’intervention d’une autorité de tutelle
possédant le caractére d’une autorité administrative,
a savoir le commissaire de gouvernement prés de la
société. L’approbation donnée par le commissaire
du gouvernement au tarif établi par le directeur de
la société, ne confére pas a ce tarif la nature
juridique d’un réglement administratif.

Note sous CE, 18 juin 1954, Sieur Basgeix, op.
cit.
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celébre arrét Caisse primaire « Aide et protection »
du 13 mai 1938, les litiges concernant la structure et
le fonctionnement interne de ces organismes privés
échappent au juge administratif.

Note sous CE, 7 décembre 1960, Sieur Jardin,
AJDA, juillet-aolt 1961, Il, p. 429.

s s il ol o am gl o) o L
G N il Lalais) g il 5 odlel lede
b Gl 8D Gal G ey Gl (a8 kil
i alal) ddal ) el el die ) 8 gaa Al
oL (3 ‘(prérogatives de puiséance publique)
cole (38 el o s

Saisi d’un recours contre une décision de la
Fédération frangaise de tennis de table fixant les
conditions d’homologation des balles utilisées dans
les compétitions officielles, il a estimé que
I’ordonnance de 1945, en confiant aux fédérations,
le soin d’organiser des compétitions nationales ou
régionales, les a chargées, en dépit de leur caractére
d’associations, de I’exécution d’un service public
administratif ; dés lors, lorsqu’elles prennent, en
application de cette délégation, des décisions qui
s’imposent aux intéressés et constituent I’'usage de
prérogatives de puissance publique, ces décisions
ont le caractére d’actes administratifs (22 nov.
1974, Fédérations des industries francaises du
sport : Rec. Cons. d’Etat, p. 537, concl. THERY
[...D.

J.-M. Auby, R. Drago, Traité des recours en
matiére administrative, op. cit., n° 115, p. 140.

:L.A.Jjj

Considérant que si les fédérations agréées en
application de I’article 16 de la loi du 16 juillet
1984 sont des personnes morales de droit privé
associées par le législateur a I’exécution d’un
service public, les recours engagés contre les
décisions prises par elles ne relevent de la
compétence du juge administratif qu’a la condition
gue ces décisions procédent de I’exercice d’une
prérogative de puissance publique ;

Que des lors que I’agrément ne conféere aucun
monopole a la fédération concernée, les sanctions
prises par une fédération sportive simplement
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TC, 16 juin 1923, Septfonds, Rec. n°00732.

R. Chapus, Droit du contentieux administratif,
Montchrestien 13°™ édition, 2008, n° 801, p. 710.
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Considérations des moyens invoqués a I’appui
du recours. — les développements précédents ont
montré que, dans certains cas, un méme acte
administratif pouvait soulever des questions de droit
public ou de droit privé. Il en va ainsi notamment
lorsqu’un acte a forme décisoire de droit public
concerne un acte ou une situation régie par le droit
privé. Un tel acte peut, réserve faite du cas ou le
juge judiciaire se voit reconnaitre, a son égard,
plénitude de juridiction (...) relever aussi bien du
juge administratif que du juge judiciaire. La
compétence se détermine alors non seulement en
fonction de I’acte litigieux mais également en
fonction des moyens invoqués a I’appui du recours.
Le juge administratif n’est compétent que s’il s’agit
de moyens de droit public, le juge judiciaire doit
étre saisi si les moyens sont de droit privé (...).

Il en va ainsi par exemple des actes administratifs
concernant les associations privées. Le décret
approuvant les modifications des statuts d’une
association d’utilité publique (...) ou d’une fédération
sportive (C.E., 15 juillet 1959, Libert, p. 442) peut
faire I’objet d’un recours devant le juge administratif
si le requérant invoque un vice propre du décret ; ce
juge est au contraire incompétent si le requérant se
fonde sur [Iirrégulariteé de la délibération de
I’ Assemblée générale de I’association.

J.-M. Auby, R. Drago, Traité de contentieux
administratif, L.G.D.J. 1984, T. I, n® 404, p. 427.
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[...] par exemple, quand un acte est relatif a une
matiére relevant de la compétence judiciaire, il est

considéré comme détachable s’il met en ceuvre une
prérogative de puissance publique (...), a moins que
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La fin de non-recevoir est opposée d’autant plus
rigoureusement qu’il s’agit d’actes administratifs
s’incorporant a des opérations dont le contentieux
échappe a la juridiction administrative, car alors le
juge administratif risquerait non seulement de
troubler I’ordre  interne  des  compétences
administratives mais d’empiéter sur les attributions
d’un autre ordre juridictionnel.
R. Odent, Contentieux administratif, Dalloz
2007, T. Il, p. 291.

F
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Le changement de jurisprudence ne doit pas
conduire a estimer que tout acte administratif
concernant des rapports de droit privé échappe
dorénavant a la compétence du juge judiciaire.
Comme I’a montré M. Galabert dans ses
conclusions  sur I’affaire  Allegretto, cette
compétence doit étre maintenue dans le cas ou
existe un «lien rigoureux » entre la légalité de
I’acte administratif et I’appréciation des rapports de
droit privé (13).

(13) [...] La legalité des actes administratifs est
en effet conditionnée par la légalit¢ ou
I’interprétation d’actes de droit priveé.

J.-M. Auby, R. Drago, Traité de contentieux
administratif, L.G.D.J. 1984, T. I, n® 402, p. 424.
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la matiére comporte pour I’autorité judiciaire «un
bloc de compétence » (...). Il en va généralement de
méme lorsque le litige que souléve I’acte ne peut
étre tranché par le juge du contentieux considéreé :
I’admission du recours pour exces de pouvoir évite
ici les questions préjudicielles: c’est le cas
notamment lorsque le requérant attaque un acte
relevant de la compétence de I’autorité judiciaire en
invoguant un vice propre de I’acte, c’est-a-dire
tenant de la compétence ou a la forme, dont
I’autorité judiciaire ne peut connaitre (...).

J.-M. Auby, R. Drago, Traité de contentieux
administratif, L.G.D.J. 1984, T. I, n° 1086, pp. 149
- 150.
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Lorsqu’une décision a fait I’objet d’un recours
administratif préalablement a I’exercice du recours
juridictionnel, il faut prendre garde au fait que la
décision prise sur le recours administratif peut se
substituer (ainsi qu’on I’a noté, n°498-2°) a la
décision initiale. Il importe de savoir ce qu’il en est,
en vue de [I’exercice correct du recours
juridictionnel.

On comprend aisément, que la substitution se
réalise lorsque la décision provoquée par le recours
administratif est différente de la décision initiale.

Lorsque la décision prise sur recours
administratif confirme la décision initiale (en
rejetant le recours), la situation est moins simple et
il faut distinguer.

Si le recours administratif exercé est facultatif,
comme c’est le cas du recours hiérarchique
ordinaire, il n’y a pas de substitution : la décision
prise sur un tel recours est indépendante de la
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décision initiale. 1l importe donc d’agir a la fois
contre les deux décisions.

R. Chapus, Droit du contentieux administratif,
Montchrestien, 13°™ édition, n°634, p. 535.
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I11. L’interprétation des conclusions

Notamment, quand le requérant agit sans le
ministére d’un avocat, les conclusions dont il saisit
le juge peuvent étre maladroites ou inadéquates, et
telles que, prises comme elles sont, elles seraient
rejetées comme irrecevables ou comme portées
devant une juridiction incompétente, ou encore elles
ne permettraient pas que le litige soit réglé au fond
comme il devrait I’étre.

Il est tout a fait remarquable, alors que les
conclusions sont I’élément du débat contentieux le
plus dépendant de la volonté de leur auteur, que le
juge administratif collabore, en quelque sorte avec
lui, de facon, non seulement a statuer selon ses
intentions réelles, mais aussi a le sauver, autant que
possible, de son inexpérience.

Tres explicitement, est affirmé le principe selon
lequel «il appartient au juge ... de donner aux
décisions qui lui sont déférées leur exacte
signification », - ce qui, par exemple, va le conduire
a trancher un litige comme il doit I’étre en
comprenant le recours comme dirigé, tant contre le
retrait d’un permis de construire tacite, que contre
une décision refusant un permis.

[...]
R. Chapus, op. cit., n° 902, p. 794.
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Il en résulte d’abord que le contrdle de tutelle

n’existe que la ou il est prévu par un texte et dans

les limites de ce texte ; ce que I’on exprime par la

formule « pas de tutelle sans texte » (C.E., 17 mars
1972, Mme Figaroli, A.J.D.A. 1972, p. 213) [...].

Y. Gaudemet, Traité de droit administratif,
L.G.D.J 2001, 16°™ édition, n° 224, p. 118.
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d'une instruction doivent étre regardées comme
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compétemment prises, il est soutenu a bon droit
qu'elles sont illégales pour d'autres motifs ; gu'il en
va_de méme s'il est soutenu a bon droit que
I'interprétation _gu'elles prescrivent d'adopter,
soit _méconnait _le sens et la portée des
dispositions législatives ou réglementaires gu'elle
entendait expliciter, soit réitére une régle contraire
a une norme juridique supérieure; [...] ».
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R. Chapus, Droit administratif général, Tome 1,
Montchrestien, 14° édition, n° 944 et suivant.

Le critere se présente ainsi: il y a police
judiciaire ou police administrative selon que les
décisions ou opérations... a qualifier sont ou non en
relation avec une infraction pénale déterminée. Si
elles sont liées a une telle infraction, elles relevent
de la police judiciaire.

949)... Des pécisions ainsi données, il résulte que la
conception de la police judiciaire n’est pas aussi
restrictive que peut le laisser croire I’exigence que
I’action entreprise soit en relation avec une infraction
déterminée. OnI’a vu, il peut s’agir d’une infraction
réelle ou d’une infraction supposée, d’une infraction
commise ou d’une infraction a commettre.
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